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subsec. (¢). Text read as follows: ‘‘For purposes of sec-
tion 423 of this title, an officer or employee of an execu-
tive agency, or a member of the Armed Forces of the
United States, shall not be considered a procurement
official if—
‘(1) the contracting authority of the officer, em-
ployee, or member does not exceed $2,500; and
‘(2) the head of the contracting activity concerned
(or a designee of the head of the contracting activity
concerned) determines that the duties of the position
of that officer, employee, or member are such that is
it unlikely that the officer, employee, or member will
be required to conduct procurements in a total
amount greater than $20,000 in any 12-month period.”
Subsecs. (d) to (g). Pub. L. 104-106, §4304(c)(3), redesig-
nated subsecs. (e) to (g) as (d) to (f), respectively.
Former subsec. (d) redesignated (c).

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 251 of this title.

EFFECTIVE DATE

Section effective Oct. 13, 1994, and to be implemented
in Federal Acquisition Regulation not later than 60
days after Oct. 13, 1994, see section 4301(c) of Pub. L.
103-355, set out as an Effective Date of 1994 Amendment
note under section 10a of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 10a of this title.

§429. List of laws inapplicable to contracts not
greater than simplified acquisition threshold
in Federal Acquisition Regulation

(a) List of inapplicable provisions of law

(1) The Federal Acquisition Regulation shall
include a list of provisions of law that are inap-
plicable to contracts or subcontracts in amounts
not greater than the simplified acquisition
threshold. A provision of law that is properly in-
cluded on the list pursuant to paragraph (2) may
not be construed as applicable to such contracts
or subcontracts (as the case may be) by an exec-
utive agency. Nothing in this section shall be
construed to render inapplicable to contracts
and subcontracts in amounts not greater than
the simplified acquisition threshold any provi-
sion of law that is not included on such list.

(2) A provision of law described in subsection
(b) of this section that is enacted after October
13, 1994, shall be included on the list of inap-
plicable provisions of law required by paragraph
(1), unless the Federal Acquisition Regulatory
Council makes a written determination that it
would not be in the best interest of the Federal
Government to exempt contracts or sub-
contracts in amounts not greater than the sim-
plified acquisition threshold from the applicabil-
ity of the provision.

(b) Covered law

A provision of law referred to in subsection
(a)(2) of this section is any provision of law that,
as determined by the Federal Acquisition Regu-
latory Council, sets forth policies, procedures,
requirements, or restrictions for the procure-
ment of property or services by the Federal Gov-
ernment, except for a provision of law that—

(1) provides for criminal or civil penalties; or
(2) specifically refers to this section and pro-
vides that, notwithstanding this section, it
shall be applicable to contracts or sub-
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contracts in amounts not greater than the
simplified acquisition threshold.

(c) Petition

In the event that a provision of law described
in subsection (b) of this section is not included
on the list of inapplicable provisions of law as
required by subsection (a) of this section, and no
written determination has been made by the
Federal Acquisition Regulatory Council pursu-
ant to subsection (a)(2) of this section, a person
may petition the Administrator for Federal Pro-
curement Policy to take appropriate action. The
Administrator shall revise the Federal Acquisi-
tion Regulation to include the provision on the
list of inapplicable provisions of law unless the
Federal Acquisition Regulatory Council makes a
determination pursuant to subsection (a)(2) of
this section within 60 days after the date on
which the petition is received.

(Pub. L. 93-400, §33, as added Pub. L. 103-355,
title IV, §4101, Oct. 13, 1994, 108 Stat. 3339.)

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 251 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 252a of this title;
title 10 sections 2302a, 2534.

§430. List of laws inapplicable to procurements
of commercial items in Federal Acquisition
Regulation

(a) List of inapplicable provisions of law

(1) The Federal Acquisition Regulation shall
include a list of provisions of law that are inap-
plicable to contracts for the procurement of
commercial items. A provision of law that is
properly included on the list pursuant to para-
graph (2) may not be construed as applicable to
purchases of commercial items by an executive
agency. Nothing in this section shall be con-
strued to render inapplicable to contracts for
the procurement of commercial items any provi-
sion of law that is not included on such list.

(2) A provision of law described in subsection
(c) of this section that is enacted after October
13, 1994, shall be included on the list of inap-
plicable provisions of law required by paragraph
(1), unless the Federal Acquisition Regulatory
Council makes a written determination that it
would not be in the best interest of the Federal
Government to exempt contracts for the pro-
curement of commercial items from the applica-
bility of the provision.

(b) Subcontracts

(1) The Federal Acquisition Regulation shall
include a list of provisions of law that are inap-
plicable to subcontracts under either a contract
for the procurement of commercial items or a
subcontract for the procurement of commercial
items. A provision of law that is properly in-
cluded on the list pursuant to paragraph (2) may
not be construed as applicable to such sub-
contracts. Nothing in this section shall be con-
strued to render inapplicable to subcontracts
under a contract for the procurement of com-
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mercial items any provision of law that is not
included on such list.

(2) A provision of law described in subsection
(c) of this section shall be included on the list of
inapplicable provisions of law required by para-
graph (1) unless the Federal Acquisition Regu-
latory Council makes a written determination
that it would not be in the best interest of the
Federal Government to exempt subcontracts
under a contract for the procurement of com-
mercial items from the applicability of the pro-
vision.

(3) Nothing in this subsection shall be con-
strued to authorize the waiver of the applicabil-
ity of any provision of law with respect to any
subcontract under a contract with a prime con-
tractor reselling or distributing commercial
items of another contractor without adding
value.

(4) In this subsection, the term ‘‘subcontract”
includes a transfer of commercial items between
divisions, subsidiaries, or affiliates of a contrac-
tor or subcontractor.

(c) Covered law

A provision of law referred to in subsections
(a)(2) and (b) of this section is any provision of
law that, as determined by the Federal Acquisi-
tion Regulatory Council, sets forth policies, pro-
cedures, requirements, or restrictions for the
procurement of property or services by the Fed-
eral Government, except for a provision of law
that—

(1) provides for criminal or civil penalties; or

(2) specifically refers to this section and pro-
vides that, notwithstanding this section, it
shall be applicable to contracts for the pro-
curement of commercial items.

(d) Petition

In the event that a provision of law described
in subsection (c) of this section is not included
on the list of inapplicable provisions of law as
required by subsection (a) or (b) of this section,
and no written determination has been made by
the Federal Acquisition Regulatory Council pur-
suant to subsection (a)(2) or (b)(2) of this sec-
tion, a person may petition the Administrator
for Federal Procurement Policy to take appro-
priate action. The Administrator shall revise
the Federal Acquisition Regulation to include
the provision on the list of inapplicable provi-
sions of law unless the Federal Acquisition Reg-
ulatory Council makes a determination pursu-
ant to subsection (a)(2) or (b)(2) of this section
within 60 days after the date on which the peti-
tion is received.

(Pub. L. 93-400, §34, as added Pub. L. 103-355,
title VIII, §8003(a), Oct. 13, 1994, 108 Stat. 3388.)

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 251 of this
title.

Section 8003(b) of Pub. L. 103-355 provided that: ‘‘No
petition may be filed under section 34(d) of the Office
of Federal Procurement Policy Act [41 U.S.C. 430(d)], as
added by subsection (a), until after the date occurring
6 months after the date of the enactment of this Act
[Oct. 13, 1994].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 264 of this title;
title 10 section 2375.
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§431. Commercially available off-the-shelf item
acquisitions: lists of inapplicable laws in
Federal Acquisition Regulation

(a) Lists of inapplicable provisions of law

(1) The Federal Acquisition Regulation shall
include a list of provisions of law that are inap-
plicable to contracts for the procurement of
commercially available off-the-shelf items.

(2) A provision of law that, pursuant to para-
graph (3), is properly included on a list referred
to in paragraph (1) may not be construed as
being applicable to contracts referred to in para-
graph (1). Nothing in this section shall be con-
strued to render inapplicable to such contracts
any provision of law that is not included on such
list.

(3) A provision of law described in subsection
(b) of this section shall be included on the list of
inapplicable provisions of law required by para-
graph (1) unless the Administrator for Federal
Procurement Policy makes a written determina-
tion that it would not be in the best interest of
the United States to exempt such contracts
from the applicability of that provision of law.
Nothing in this section shall be construed as
modifying or superseding, or as being intended
to impair or restrict authorities or responsibil-
ities under—

(A) section 644 of title 15; or
(B) bid protest procedures developed under
the authority of subchapter V of chapter 35 of

title 31; subsections (e) and (f) of section 23056

of title 10; or subsections (h) and (i) of section

2563b of this title.

(b) Covered law

Except as provided in subsection (a)(3) of this
section, the list referred to in subsection (a)(1)
of this section shall include each provision of
law that, as determined by the Administrator,
imposes on persons who have been awarded con-
tracts by the Federal Government for the pro-
curement of commercially available off-the-
shelf items Government-unique policies, proce-
dures, requirements, or restrictions for the pro-
curement of property or services, except the fol-
lowing:

(1) A provision of law that provides for
criminal or civil penalties.

(2) A provision of law that specifically refers
to this section and provides that, notwith-
standing this section, such provision of law
shall be applicable to contracts for the pro-
curement of commercially available off-the-
shelf items.

(c) “Commercially available off-the-shelf item”
defined

(1) As used in this section, the term ‘‘commer-
cially available off-the-shelf item’ means, ex-
cept as provided in paragraph (2), an item that—

(A) is a commercial item (as described in
section 403(12)(A) of this title);

(B) is sold in substantial quantities in the
commercial marketplace; and

(C) is offered to the Government, without
modification, in the same form in which it is
sold in the commercial marketplace.

(2) The term ‘‘commercially available off-the-
shelf item’ does not include bulk cargo, as de-



